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Advice for Handling Industrial Action in Schools
Guidance – 8 November 2011

This document clarifies a number of issues that were raised by schools after the strike on 30 June. The information has been requested by head teachers and governing bodies in maintained schools and Academies, but may also be useful for school staff, local authorities and parents. 
1. Responsibilities

Whilst the governing body of a maintained school has general responsibility for conduct of the school, the decision to open, partially open or close a school is an operational one and therefore falls to the head teacher. For Academies, the Academy Trust has overall responsibility for running the school but in practice the decision to open, partially open or close a school may be delegated to the head teacher. It is best practice for heads to consult parents and governors before making a decision. Head teachers normally ask staff in advance if they intend to strike to enable them to make an informed decision and plan how to manage the strike.

2. Health and safety

Under the Health and Safety at Work etc Act 1974, the employer in a school must take reasonable steps to ensure that staff and pupils are not exposed to risks to their health and safety. This applies to activities on or off school premises. The Department has recently issued simplified and clearer guidance about health and safety. Head teachers and Academy Trusts should take account of this guidance in considering how to manage any risks in the arrangements they make to keep schools open. The guidance can be found at http://www.education.gov.uk/schools/adminandfinance/healthandsafety. 

3. Staff deployment

Where teachers are employed under the School Teachers Pay and Conditions document, they cannot be compelled to provide cover for other teachers, unless the circumstances are unforeseen. Provisions within teachers’ terms and conditions, such as ‘rarely cover’, do not, however, prevent head teachers from asking other teachers to cover the classes of those taking industrial action. 
The Specified Work Regulations ensure that teaching in maintained schools is only provided by those qualified to do so. The Regulations do not, however, prevent schools using support staff to provide cover supervision or oversee alternative activities. The Regulations allow some teaching assistants, in certain circumstances, to be used to carry out teaching roles. 

The Specified Work Regulations also apply to Academies (but not Free Schools) through their Funding Agreements.
Cover supervisors, or teachers who are employed wholly or mainly to provide cover and are not taking industrial action themselves, can be directed to provide cover during industrial action.
A head teacher on strike should delegate their duties to another member of the senior management team. If the whole senior management team is on strike, the governing body can approach another person to carry out their duties, for example a senior teacher or a known, trusted retired head teacher. For Academies, it will be for the governors or directors of the Academy Trust to decide how and through whom it wishes to run the Academy.

4. Using volunteers 

The arrangements set out in Safeguarding Children and Safer Recruitment in Education allow schools to:

· use existing members of the school volunteer workforce (for example, parents who regularly come in to help with reading), for whom the school will have already carried out CRB and other checks. These volunteers could work unsupervised with children during a strike day just as they may already do if a school allows them to do so;

· identify other new volunteers to form a “supervised” helper workforce, who could be supervised either by existing members of the school staff or by other volunteers in relation to whom checks have already been carried out. This would mean that, particularly in one-off situations, schools would not need to consider whether CRB checks should be made on any volunteer recruited to the “supervised” helper workforce;  

· use volunteers who have a CRB disclosure from another walk of life, for example as a sports coach or scout group helper. These volunteers could work unsupervised with children subject to the head teacher or principal carrying out a risk assessment. The risk assessment should include factors such as how recent the CRB disclosure is, the nature and duration of the contact with children, the ages of the children and what other checks can be carried out and what further information is available in assessing suitability.   
5. Directly employing individuals

Whilst the Conduct of Employment Agencies and Employment Business Regulations 2003 prevent a supply agency from supplying teachers employed by the agency to cover absence during industrial action, an employer can directly employ individuals to cover employees on strike. An employment agency can supply these workers as long as the employer (such as a school or LA) directly employs them. 
In employing someone for a day, a school or local authority would need to consider:

· Employment contract – the moment an applicant unconditionally accepts an offer of a job, a contract of employment comes into existence. The terms can be oral, written, implied, or a mixture. If no written contract is issued there is a legal obligation to provide the employee with a written statement of employment within two months of the start of their employment. In the event of employing someone for one day, it would be advisable to issue a fixed term contract clearly setting out the length of the employment. 
· Pay – the employer would need to tell anyone employed the day/date he/she would be paid and how. The employer would need to check with their payroll provider how to do this. 

· Insurance – Employers Liability Insurance would already be in place so employers would not need to do anything further.
· Under the terms of the Teachers’ Pension Scheme, a teacher employed for only one day would be entitled to the same pension benefits as other employees.
· General employment rights would apply.
6. Infant class sizes

There are no limits on pupil:teacher ratios, except for nursery and infant classes. For three and four year olds in nursery classes, there must be no more than 13 children to one teacher, who must have qualified teacher status. Infant classes (those in which the majority of children will reach the age of 5, 6 or 7 during the school year) must have sufficient school teachers to be able to teach infants in groups of 30 or fewer per school teacher. “School teacher” can include staff without qualified teacher status, providing that: 

· they are assisting or supporting the work of a qualified teacher in the school
· they are subject to the direction and supervision of a qualified teacher in accordance with arrangements made by the head teacher of the school to ensure that they are effectively monitored
· the head teacher is satisfied that the support staff member has the skills, expertise and experience required to carry out the specified work. 
The infant class size limit does not apply to activities normally carried out in larger groups, for example assemblies, sports and other structured or un-structured activities that the school may chose to provide on the day of a strike.
7. Delivering the curriculum

There is no legal requirement to teach the curriculum on strike days. 
Maintained schools simply have to deliver the curriculum during the course of the year. Maintained schools and non maintained special schools are required to meet for 380 half day sessions per year (378 this year due to the Diamond Jubilee) but there is no statutory definition of ‘meet’ and no requirement to teach the curriculum on each day of the school year. 
There is no legal requirement on Academies to teach the national curriculum.
8. Insurance

Whether teachers are on strike should have no bearing on a school’s insurance policy. From a liability insurance point of view, if a maintained school is found to be legally liable for injury or damage, their policy will respond, subject to any specific exclusion. There is no exclusion in respect of staff members being on strike. 

Academy Trusts will need to confirm their position in relation to cover under their insurance policies with their insurers. It is unlikely, however, that a strike by members of staff will mean that cover is excluded.
9. Recording attendance when schools are closed

If a school is forced to partially close where there is industrial action, sessions for those pupils unable to attend should be marked in the register using the Y code, which will mean it is not counted as a possible attendance.
10. Transferring control of the school premises to a third party

Governing bodies of maintained schools are able to transfer control of the school premises to a third party to provide childcare or other activities, so that school facilities can be used without needing ongoing management or administrative time from the school staff. The arrangements will be different depending on the category of school. 

· For community, community special and voluntary controlled schools, the governing body could enter into a transfer of control agreement for a third party to use the premises for childcare or other activities during the school day, with the local authority’s consent. 
· For foundation, foundation special and voluntary aided schools, the governing body or trustees own the premises, and the governing body controls their occupation and use, so could themselves provide or ask a third party to provide child care or other activities on the premises. 
· An Academy Trust would be able to bring in external persons or organisations to assist in the provision of childcare and educational services at the Academy. There would be no provision or need for a ‘transfer of control agreement’ and the Academy Trust would be expected to remain ultimately responsible for the premises and supervision of children. 

The ‘user’ of the premises can be asked to pay the governing body a fee. Private providers may charge parents for services and schools could subsidise them, but would not have to.
Although childcare providers for children under the age of eight are normally required to be registered with Ofsted, they can be exempted if the childcare provider operates from a particular premises for 14 days or less in any year and if they inform Ofsted in writing at least 14 days before starting to provide care. For children aged eight to 18, registration is not compulsory. Third parties holding activities at the school should, nevertheless, follow any specified health and safety policies and hold relevant insurance.
11. The law on trade disputes

Unions must give the employer a clear week’s notice of its intention to hold a ballot and it must satisfy 5 conditions:
· It must be in writing.
· It must state that the union intends to hold a ballot
· It must specify the anticipated voting day or the first voting day
· It must contain the specific information so as to supply the numbers of staff to be balloted, broken down by category and workplace, and an explanation as to how that information has been ascertained. 
· It should be received by the employer not later than 7 days before the ballot.
Industrial action must begin with 4 weeks of the last date of the ballot (although the period can be extended by order of the court or if it is agreed with the employer). Unions must give at least seven days’ notice of the beginning of the strike to employers.
While employees are not required to tell their employers whether they intend to take strike action, employers are fully entitled to ask staff if they are planning to strike. 
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